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§551.104

(1) A person appointed under appro-
priate authority without compensa-
tion;

(2) A trainee as defined in §551.102; or

(3) A volunteer as defined in §551.102.

[45 FR 85663, Dec. 30, 1980, as amended at 60
FR 67287, Dec. 29, 1995]

§551.104 Administrative authority.

The Office of Personnel Management
is the administrator of the provisions
of the Act with respect to any person
employed by an agency, except for the
equal pay provisions contained in sec-
tion 6(d) of the Act, which are adminis-
tered by the Equal Employment Oppor-
tunity Commission.

Subpart B—Exemptions

SOURCE: 51 FR 7426, Mar. 4, 1986, unless oth-
erwise noted.

§551.201 Agency authority.

The employing agency shall exempt
from the overtime provisions of the
Act any employee who meets the ex-
emption criteria of this subpart and
such supplemental interpretations or
instructions as shall be issued by the
Office of Personnel Management.

§551.202 General principles governing
exemptions.

In all exemption determinations, the
agency shall observe the principles
that—

(a) Exemption criteria shall be nar-
rowly construed to apply only to those
employees who are clearly within the
terms and spirit of the exemption.

(b) The burden of proof rests with the
agency that asserts the exemption.

(c) All employees who clearly meet
the criteria for exemption must be ex-
empted.

§551.203 Exemption of General Sched-
ule employees.

(a) Any employee properly classified
at GS-4 or below (or the equivalent
level in other white collar pay systems)
shall be nonexempt;

(b) Any employee properly classified
at GS-5 through GS-10 (or the equiva-
lent level in other white collar pay sys-
tems) shall be exempt only if the em-
ployee is an executive, administrative,
or professional employee as defined in
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§§551.204, 551.205, and 551.206 of this sub-
part.

[51 FR 7426, Mar. 4, 1986, as amended at 53 FR
1740, Jan. 22, 1988]

§551.204 Executive exemption criteria.

An “‘executive’” employee is a super-
visor, foreman, or manager who man-
ages a Federal agency or any subdivi-
sion thereof (including the lowest rec-
ognized organizational unit with a con-
tinuing function) and regularly and
customarily directs the work of at
least three subordinate employees (ex-
cluding support employees) and meets
all the following criteria:

(a) The employee’s primary duty con-
sists of management or supervision.
The primary duty requirement is met
if the employee—

(1) Has authority to select or remove,
and advance in pay and promote, or
make any other status changes of sub-
ordinate employees, or has authority
to suggest and recommend such actions
with particular consideration given to
these suggestions and recommenda-
tions; and

(2) Customarily and regularly exer-
cises discretion and independent judg-
ment in such activities as work plan-
ning and organization; work assign-
ment, direction, review, and evalua-
tion; and other aspects of management
of subordinates, including personnel
administration.

(b) In addition to the primary duty
criterion that applies to all employees,
foreman level supervisors in the Fed-
eral Wage System (or the equivalent in
other wage systems), employees at the
GS-7 through GS-9 level subject to sec-
tion 207(k) of title 29, United States
Code, and employees classified at the
GS-5 or GS-6 level (or equivalent in
other white collar pay systems) must
spend 80 percent or more of the
worktime in a representative work-
week on supervisory and closely relat-
ed work.

[53 FR 1332, Jan. 19, 1988, and 53 FR 1740, Jan.
22, 1988]

§551.205 Administrative
criteria.

exemption

An administrative employee is an ad-
visor, assistance, or representative of
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Office of Personnel Management

management, or a specialist in a man-
agement or general business function
or supporting service who meets all of
the following criteria:

(a) The employee’s primary duty con-
sists of work that—

(1) Significantly affects the formula-
tion or execution of management poli-
cies or programs; or

(2) Involves general management or
business functions or supporting serv-
ices of substantial importance to the
organization serviced; or

(3) Involves substantial participation
in the executive or administrative
functions of a mangement official.

(b) The employee performs office or
other predominantly nonmanual work
which is—

(1) Intellectual and varied in nature;
or

(2) Of a specialized or technical na-
ture that requires considerable special
training, experience, and knowledge.

(c) The employee must frequently ex-
ercise discretion and independent judg-
ment, under only general supervision,
in performing the normal day-to-day
work.

(d) In addition to the primary duty
criterion that applies to all employees,
General Schedule employees classified
at GS-5 or GS-6 (or the equivalent in
other white collar systems) must spend
80 percent or more of the worktime in
a representative workweek on adminis-
trative functions and work that is an
essential part of those functions.

§551.206 Professional
teria.

A professional employee is an em-
ployee who meets all of the following
criteria, or any teacher who is engaged
in the imparting of knowledge or in the
administration of an academic pro-
gram in a school system or educational
establishment.

(a) The employee’s primary duty con-
sists of—

(1) Work that requires knowledge in a
field of science or learning customarily
and characteristically acquired
through education or training that
meets the requirements for a bach-
elor’s or higher degree, with major
study in or pertinent to the specialized
field as distinguished from general edu-
cation; or is performing work, com-

exemption cri-

§551.207

parable to that performed by profes-
sional employees, on the basis of spe-
cialized education or training and ex-
perience which has provided both theo-
retical and practical knowledge of the
specialty, including knowledge of re-
lated disciplines and of new develop-
ments in the field; or

(2) Work in a recognized field of ar-
tistic endeavor that is original or cre-
ative in nature (as distinguished from
work which can be produced by a per-
son endowed with general manual or
intellectual ability and training) and
the result of which depends on the in-
vention, imagination, or talent of the
employee.

(b) The employee’s work is predomi-
nantly intellectual and varied in na-
ture, requiring creative, analytical,
evaluative, or interpretative thought
process for satisfactory performance.

(c) The employee frequently exercises
discretion and independent judgment,
under only general supervision, in per-
forming the normal day-to-day work.

(d) In addition to the primary duty
criterion that applies to all employees,
General Schedule exployees classified
at GS-5 or GS-6 (or the equivalent in
other systems), must spend 80 percent
or more of the worktime in a rep-
resentative workweek in professional
functions and work that is an essential
part of those functions.

§551.207 Foreign exemption.

(a) This section provides criteria for
applying the ‘““foreign exemption’ con-
tained in section 13(f) of the Act. An
employee who is exempt under the for-
eign exemption is not subject to the
minimum wage and overtime provi-
sions of the Act. The exemption status
of an employee to whom the foreign ex-
emption is not applicable shall be de-
termined under the general criteria
contained in this subpart.

(b) Except as provided in §551.208(d),
an agency shall apply the foreign ex-
emption to any employee who is per-
manently stationed in an ‘‘exempt
area’ as defined in §551.102.

(c) An agency shall also apply the
foreign exemption on a workweek basis
to an employee on temporary duty who
is not permanently stationed in an ex-
empt area, but who performs all hours
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